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-AI T/?-9/VS/T Report No: 

Meeting Date: 

Alameda-Contra Costa Transit District 

STAFF REPORT 
TO: AC Transit Board of Directors 

FROM: Michael A. Hursh, General Manager 

14-285e 

December 9, 2015 

SUBJECT: Funding Agreement with Alameda County Public Works Agency 

ACTION ITEM 

RECOMMENDED ACTION(S): 

Consider authorizing the General Manager to execute a Memorandum of Understanding (MOU) 
with the Alameda County Public Works Agency (ACPW) to provide pass-through funding for the 
Ashland and Cherryland Transit Access Improvements project and waive the 2 percent 
administrative charge in lieu of ACPW's funding contribution to the District's South County 
Corridor Line 97 project. 

EXECUTIVE SUMMARY: 

At the March 11, 2015 Board of Directors meeting, the Board approved Staff Report 14-285d, 
authorizing the General Manager to provide fiscal sponsorship to ACPW for the Ashland and 
Cherryland Transit Access Improvements project. Since ACPW is not an eligible recipient of State 
Transit Assistance (STA) funds, as part oftheir application ACPW were required to partner with a 
transit agency that was willing to serve as the recipient and pass-through agency for these funds. 
In April 2015, this project was awarded $450,000 in STA funds as part of the Metropolitan 
Transportation Commission's (MTC} Lifeline Program. Additionally, Staff Report 14-285d 
included a 2 percent charge to cover any administrative burden associated with fulfilling the 
requirements of receiving these funds. However, based on ACPW's contribution of $44,000 in 
Transportation Fund for Clean Air (TFCA) funds to the District's South County Corridor Line 97 
project, staff is recommending waiving the 2 percent administrative charge from this pass
through agreement. 

BUDGETARY/FISCAL IMPACT: 

The District will provide up to $450,000 in State Transit Assistance (STA) capital grant funds to 
ACPW for the Ashland and Cherryland Transit Access Improvements project. There will be no 
direct fiscal impact to the District other than staff oversight of the funding. 

BACKGROUND/RATIONALE: 

The Lifeline program is administered by the Congestion Management Agencies (CMAs) and is 
intended to benefit low-income and/or Communities of Concern by addressing mobility needs 
identified through Community-Based Transportation Plans (CBTPs) or other substantive 
planning efforts. 
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Lifeline Cycle Four required that all applicants for the county-share program be sponsored by an 
eligible transit agency that was willing to serve as a fiscal sponsor. Fiscal sponsorship confers 
the following responsibilities on the District: project reporting, project invoicing, and ensuring 
that sub-recipients are meeting the guidelines and mandates of the funding source. 

At the March 11, 2015 Board of Directors Meeting, the Board approved Staff Report 14-285d 
authorizing the General Manager to provide fiscal sponsorship to the ACPW for their Lifeline 
Cycle Four program application for the Ashland and Cherryland Transit Access Improvements 
project. The fiscal sponsorship also included a 2 percent administrative charge, amounting to 
$9,000 for activities related to overseeing the agreement and fund distribution. As per Board 
Policy 364, staff is bringing the pass-through funding agreement to the Board for approval. 
Since the March Board action, ACPW has contributed $44,000 from their share of FY 2015 TFCA 
funds to the District's South County Corridor Line 97 project. In light of this contribution 
towards the Line 97 project, staff recommends removing the 2 percent administrative charge 
from this MOU. Of all the funding sources that could be utilized for this project, STA funds have 
the lightest administrative burden and staff is willing to forego the administrative charges. 

The $450,000 in STA funds was awarded to the ACPW project as part of the Lifeline Cycle 4 
Program. The project seeks to improve pedestrian access to transit routes by installing 
sidewalks to close gaps along 164'h Avenue and Blossom in San Leandro as well as installing 
needed bus shelters. 

ADVANTAGES/DISADVANTAGES: 

The disadvantages of application sponsorship include increased staff burden in fulfilling the 
requirements of the funds. The advantage of sponsorship is improved relations with the 
requesting agency and completion of this project which improves access and safety around AC 
Transit service. 

ALTERNATIVES ANALYSIS: 

The Board has already agreed to fiscal sponsorship of ACPW for the grant funds, so not 
approving the MOU is not a viable option. The Board could choose to approve the MOU but 
keep the 2 percent administrative charge. 

PRIOR RELEVANT BOARD ACTIONS/POLICIES: 

Staff Report 14-285d- Consider Fiscal Sponsorship for Lifeline Cycle Four Program Funds 

Staff Report 14-285c - Consider approving amendments to Board Policy 364 - Revenue and 
Grant Policies regarding Pass-Through Funding arrangements 

Staff Report 14-285b - Consider approving amendments to Board Policy 364 - Revenue and 
Grant Policies regarding Pass-Through Funding arrangements 

Staff Report 14-285a - Consider receiving a report on the Metropolitan Transportation 
Commission (MTC) Lifeline program 
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Staff Report 14-285 I Resolution 14-054 - Consider adoption of Resolution No. 14-054 
authorizing the General Manager, or his designee, to submit allocation requests and execute 
any documents necessary for Lifeline Cycle Four Program Funds 

ATTACHMENTS: 

1: MOU Funding Agreement 

Executive Staff Approval: 

Reviewed by: 

Prepared by: 

James D. Pachan, Interim Chief Financial Officer/Chief Operating 
Officer 
Denise C. Standridge, General Counsel 
Chris Andrichak, Manager, Capital Planning & Grants 
laramie Bowron, Senior Capital Planning Specialist 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

This page intentionally blank 

106 of 388



107 of 388

MEMORANDUM OF UNDERSTANDING 
BETWEEN 

ALAMEDA-CONTRA COSTA TRANSIT DISTRICT 
AND 

ALAMEDA COUNTY PUBLIC WORKS AGENCY 

SR 14-285e 

Att. 1 

This Memorandum of Understanding (MOU) is entered into this gth day of December 2015, by 
and between the Alameda-Contra Costa Transit District ("AC Transit"), a public transit operator, 
and the Alameda County Public Works Agency ("Recipient") of Alameda County in the State of 
California. 

RECITALS 

WHEREAS, AC Transit received $450,000 ("Project Funding") from the Metropolitan 
Transportation Commission (MTC) Lifeline Program in the form of State Transit Assistance (STA) 
funding; and 

WHEREAS, AC Transit received the Project Funding on behalf of the Recipient and has 
agreed to pass-through the Project Funding to the Recipient; and 

WHEREAS, Recipient will use the not-to-exceed total of $450,000 in Project Funding to 
implement the Ashland and Cherryland Transit Access Improvement Project ("Project") with 
scope as specified in Appendix A; and 

WHEREAS, Recipient is required to follow MTC Lifeline Program and STA funding 
requirements for eligible expenses; 

NOW, THEREFORE, in consideration of the faithful performance of the terms and 
conditions set forth below, AC Transit and Recipient agree that the undertaking described in 
this MOU shall be implemented in accordance with the following: 

1. JOINT RESPONSIBILITIES: 

A. The Project Funding that will be received by Recipient pursuant to this 
Agreement requires that AC Transit remain responsible for compliance with all 
terms, conditions, and requirements associated with the grant. The parties 
hereby agree, notwithstanding the grant requirements, that, as between the 
parties, it is the parties' intent, and Recipient agrees, that Recipient shall, to the 
fullest extent permitted by law, be fully responsible for complying with all terms, 
conditions, and requirements associated with the applicable grant or grants. The 
specific responsibilities in this section and elsewhere in this agreement may not 
be construed or interpreted as in any way restricting, limiting, or modifying the 
general responsibilities imposed by this section. The recipient acknowledges 
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that its commitment to assume such responsibilities is a material inducement for 
AC Transit to enter into this Agreement. 

2. AC TRANSIT RESPONSIBILITIES: 

A. AC Transit will prepare Annual Reports for submission to MTC in accordance with 
MTC Lifeline Program reporting guidelines. Reports will be prepared based on 
activity reports submitted to AC Transit by Recipient. Activity reports will be due 
on May 15th to AC Transit, for the duration of the Project. 

B. AC Transit will process invoices submitted by Recipient for cost reimbursement 
within 60 days of receipt of invoice if submitted in the proper format and 
accompanied by acceptable supporting documentation of expenditures. Total 
payment will not exceed the amounts specified in this agreement. 

C. AC Transit shall indemnify, defend, and hold harmless the recipient and the 
recipient's officers, directors, employees, agents, and volunteers from and 
against any and all liability, loss, expense (including attorneys' fees), or claims for 
injury or damages arising out of its performance under this MOU, or its failure to 
comply with any of its obligations contained herein, except such loss or damage 
which was caused by the negligence or willful misconduct of the recipient. 

3. RECIPIENT RESPONSIBILITIES: 

A. No Guarantee of Additional Funding. Recipient agrees that the District has no 
obligation to provide funds in excess of the amount specified to recipient, unless 
there is approval of additional grant funding for the project and both parties 
execute a written amendment to this agreement to reflect any additional 
funding. The recipient agrees that the District is not obligated to provide funds 
not funded by the Project Funding. 

Recipient Initial: __ 

B. Recipient Responsible for Costs in Excess of Award. Recipient acknowledges that 
the District will only pass through project funding it has already been awarded. 
Recipient agrees that it is responsible for any project costs that exceed the 
amount awarded to the recipient, including costs that exceed the estimated 
costs of the project. 

Recipient Initial: __ 
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C. Treatment of Disallowed Costs. Recipient acknowledges that it is responsible to 
fully refund the District any payments made under this agreement that are 
subsequently disallowed by MTC or that are determined by audit to be 
disallowed. 

Recipient Initial: __ 

D. Reimbursable Costs. Recipient agrees that only actual, allowable, necessary and 
reasonable costs, including allowable administrative costs, are reimbursable and 
that all costs invoiced to the District will comply with MTC requirements. 
Recipient will provide invoices and accompanying documents to the District for 
reimbursement of funds. Recipient will be responsible for maintaining all 
applicable records in compliance with auditing requirements as stated in the 
agreement between Recipient and MTC for the receipt of Project Funding. 

Recipient Initial: __ 

E. Funding Terms. Recipient shall comply with all MTC Lifeline program and STA 
requirements, stipulations, and terms and conditions in order to receive project 
funds. 

Recipient Initial: __ 

F. Reporting Requirements. Recipient will submit yearly activity reports to AC 
Transit. Activity reports will be due on May 15th to AC Transit, for the duration 
ofthe Project. 

Recipient Initial: __ 

G. Invoicing Requirements. Recipient may submit invoices to AC Transit as 
frequently as monthly for reimbursement of eligible project costs in a form 
acceptable to AC Transit, along with a description of project activities. Invoices 
should include the time period for the invoice and itemized staff charges to the 
project. Each invoice will also include documentation of claimed expenditures as 
a condition of cost reimbursement. 

Recipient Initial: __ 

4. EXCULPATION 

A. It is expressly understood by recipient that AC Transit is providing project funds 
solely as a project sponsor and that recipient shall be fully responsible for ensuring 
compliance with grant terms, program and legal compliance, necessary record
keeping, and shall be responsible for any and all penalties, claims, fines, or expenses 
of any kind whatsoever, arising out of the use of Project Funds. AC Transit and 
recipient agree that neither AC Transit nor any director, officer, agent or employee 
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of AC Transit (collectively "AC Transit Parties") shall be legally responsible for any 
claim, loss, damage, or liability of any kind arising out of or related to recipient's 
actions under the program or in connection with this agreement, including (but not 
limited to) damages or liability occurring by reason of malfeasance or misuse of 
project funds, improper allocation of funds (regardless of recipient's intent), failure 
to comply with any local, state, federal, or other regulatory laws or requirements, 
improper recordkeeping, negligent hiring, or any contract or tort claims arising from 
recipient's operations. 

B. To the fullest extent permitted by law, recipient waives all claims (in law, equity, or 
otherwise) against AC Transit arising out of, knowingly and voluntarily assumes the 
risk of, and agrees that AC Transit shall not be liable to Recipient for any of the 
following: 

a. Injury to or death of any person; or 

b. Loss of, injury or damage to, or destruction of any tangible or intangible 
property, including the resulting loss of use, economic losses, and 
consequential or resulting damage of any kind from any cause. 

C. AC Transit shall not be liable under this clause regardless of whether the liability 
results from any active or passive act, error, omission, or negligence of any of the AC 
Transit Parties; or is based on claims in which liability without fault or strict liability is 
imposed or sought to be imposed on any AC Transit Parties. 

D. This section shall survive the expiration or earlier termination of this Agreement 
until all claims within the scope of this section are fully, finally, and absolutely barred 
by the applicable statutes of limitations. 

E. Recipient acknowledges that this section was negotiated with AC Transit, that the 
consideration for it is fair and adequate, and that Recipient had a fair opportunity to 
negotiate, accept, reject, modify, or alter it. 

F. Waiver of Civil Code section 1542. With respect to the exculpation provided in this 
section, Recipient waives the benefits of California Civil Code §1542, which provides: 

a. A general release does not extend to claims which the creditor does not 
know or suspect to exist in his or her favor at the time of executing the 
release, which if known by him or her must have materially affected his or 
her settlement with the debtor. 
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A. Recipient agrees to fully defend, indemnify, and hold harmless AC Transit to the 
maximum extent permitted by law from and against all claims, suits, losses, 
damages, injuries, expenses, liabilities, liens, actions, causes of action (whether in 
tort or contract, law or equity, or otherwise), charges, assessments, fines and 
penalties of any kind (including consultant and expert expenses, court costs and 
reasonable attorneys' fees actually incurred), from any cause ("Claims"), arising out 
of or relating (directly or indirectly) to this Agreement, including (a) any act, error, 
failure to act, or negligence of Recipient or of its officers, agents, directors, 
employees, contractors, subcontractors, invitees, guests, licensees, or any of them 
(including failure to comply with any applicable laws, rules, regulations, orders, 
decrees) and (b) any breach or default in performance of any obligation on 
Recipient's part to be performed under this Agreement, including obligations which 
survive expiration or earlier termination of this Agreement under the terms of this 
Agreement. 

B. AC Transit agrees to fully defend, indemnify, and hold harmless the Recipient to the 
maximum extent permitted by law from and against all claims, suits, losses, 
damages, injuries, expenses, liabilities, liens, actions, causes of action (whether in 
tort or contract, law or equity, or otherwise), charges, assessments, fines and 
penalties of any kind (including consultant and expert expenses, court costs and 
reasonable attorneys' fees actually incurred), from any cause, arising out of or 
relating (directly or indirectly) to this Agreement, including (a) any act, error, failure 
to act, or negligence of AC Transit or of its officers, agents, employees, contractors, 
subcontractors, invitees, guests, licensees, or any of them (including failure to 
comply with any applicable laws, rules, regulations, orders, decrees) and (b) any 
breach or default in performance of any obligation on AC Transit's part to be 
performed under this Agreement, including obligations which survive expiration or 
earlier termination of this Agreement under the terms of this Agreement. 

C. This indemnification extends to and includes Claims for: 

a. Injury to any persons (including death at any time resulting from that injury); 

b. Loss of, injury or damage to, or destruction of property (including all loss of use 
resulting from that loss, injury, damage, or destruction); and 

c. All economic losses and consequential or resulting damage of any kind. 

D. Except as provided in this section, the indemnification in section 3.A shall apply 
regardless of the active or passive negligence of AC Transit Parties and regardless of 
whether liability without fault or strict liability is imposed or sought to be imposed 
on AC Transit Parties. The indemnification in section 3.A shall not apply to the 
extent that a final judgment of a court of competent jurisdiction establishes that a 
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Claim against one AC Transit Party was proximately caused by the willful misconduct 
of that AC Transit Party. In that event, however, this indemnification shall remain 
valid for all other AC Transit Parties. 

E. To the fullest extent permitted by law, Recipient agrees to provide AC Transit with a 
full legal defense of any claims, with the counsel of AC Transit's choosing. 
Recipient's defense obligation shall arise upon tender of a claim by AC Transit, and 
continue until the claim is resolved to AC Transit's satisfaction, whether by 
settlement, adjudication, or other means. Recipient shall pay for AC Transit's actual 
defense costs, including attorneys' fees, costs of suit, costs authorized by statute or 
pursuant to law, cost of litigation consultants, expert witnesses, and document fees. 
Recipient's duty to defend AC Transit Parties is separate and independent of 
Recipient's duty to indemnify AC Transit Parties. The duty to defend includes claims 
for which Agency Parties may be liable without fault or strictly liable. The duty to 
defend applies regardless of whether the issues of negligence, liability, fault, default, 
or other obligation on the part of Recipient Parties have been determined. The duty 
to defend applies immediately, regardless of whether AC Transit Parties have paid 
any sums or incurred any detriment arising out of or relating (directly or indirectly) 
to any claims. It is the express intention of the parties that AC Transit Parties be 
entitled to obtain summary adjudication or summary judgment regarding Recipient's 
duty to defend AC Transit Parties at any stage of any claim or suit within the scope of 
this section. 

F. The indemnification provided in this section may not be construed or interpreted as 
in any way restricting, limiting, or modifying Recipient's insurance or other 
obligations under this Agreement and is independent of Recipient's insurance and 
other obligations. Recipient's compliance with the insurance requirements and 
other obligations under this Agreement shall not in any way restrict, limit, or modify 
Recipient's indemnification obligations under this Agreement. 

G. The prevailing party shall be entitled to recover its actual attorney fees and court 
costs incurred in enforcing the indemnification clauses set forth in this section. 

H. The clauses of this section shall survive the expiration or earlier termination of this 
Agreement until all claims against AC Transit Parties involving any of the indemnified 
matters are fully, finally, and absolutely barred by the applicable statutes of 
limitations. 

6. AMENDMENT 

A. The term of this MOU is December 1, 2015 through December 31, 2018. The parties 
may extend, terminate or otherwise modify this MOU by mutual consent. Any 
extension or modification shall be confirmed in writing. Either party may terminate 
this MOU upon sixty (60) days prior written notice. In the event of any early 
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termination, questions regarding refund of any monies received by AC Transit will be 
negotiated with MTC. 

7. NOTICES 

A. Any notices which may be required under this MOU shall be in writing, effective 
when received and given by personal service or by certified or registered mail to the 
following: 

AC Transit: 
Chris Andrichak 
Manager, Capital Planning & grants 
1600 Franklin Street 
Oakland, CA 94612 

Alameda County Public Works Department: 
James Chu 
Supervising Civil Engineer 
399 Elmhurst Street 
Hayward, CA 94S44 

8. DISPUTES 

A. Any disputes arising under this MOU between the parties shall be resolved by the 
President, Alameda County Board of Supervisors, and the General Manager, AC 
Transit, or their designees. In the event that the Recipient and AC Transit are 
unsuccessful in informally resolving any dispute, the parties shall attempt to mediate 
the dispute by a mediator jointly selected by the parties before initiating any 
litigation. Such mediation may be requested by either party and shall be performed 
within 60 days of the request, unless extended by mutual agreement. The obligation 
to mediate shall be terminated in the event that the parties are unable to mutually 
agree upon a mediator. 

a. The parties shall equally bear the costs of any third party alternative dispute 
resolution process. 

b. The terms and conditions of this MOU represent the entire understanding of the 
parties with respect to the subject matter of this MOU. No other agreement, 
statement or promise relating to the subject matter of this MOU shall be valid or 
binding except by a written amendment to this MOU. 

9. GOVERNING LAW 

A. This MOU shall be governed by California law. 
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10. ASSIGNMENT 

A. This MOU shall not be assigned to any third party. 

11. SURVIVABILITY 

SR 14-285e 

Att. 1 

A. If a court of competent jurisdiction finds or rules that any provision of this MOU is 
invalid, void, or unenforceable, the provisions of this MOU not so adjudged shall 
remain in full force and effect. The invalidity in whole or in part of any provision of 
this MOU shall not void or affect the validity of any other provision of this MOU. 

12. EXECUTION 

A. This MOU may be executed in multiple counterparts, each of which shall be an 
original and all of which together shall constitute one agreement. 

IN WITNESS WHEREOF, the parties have executed this Memorandum of Understanding 
on the dates set forth below. 

County of Alameda 

By: Scott Haggerty 
President, Alameda County Board of 
Supervisors 

Date: 

Approved as to form: 

Donna R. Ziegler, County Counsel 
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Alameda-Contra Costa Transit District 

By: 

Date: 

Michael a. Hursh 
General Manager 

Approved as to form and content: 

Denise C. Standridge, General Counsel 



115 of 388

Appendix A- Project Scope 

SR 14-285e 
Att. 1 

The Ashland and Cherryland Transit Improvements Project will improve the pedestrian access 
to transit routes by closing sidewalk gaps along transit corridors. The project includes the 
installation of curbs, gutters, ADA pedestrian ramps, and sidewalks along 164th Avenue, 
between East 14th Street and Liberty Street, and along Blossom Way, between Blossom Court 
and Tabua Court. 164th Avenue is a key pedestrian activity corridor and it was one the 
roadways with the most number of collisions {Please see Pedestrian Plan). The existing 
pedestrian access to transit is in very poor condition. Wheelchairs and baby strollers are not 
able to use the existing pathway to connect with transit service. 

In addition, four bus shelters are being requested along East 14th Street at 159th Avenue and 
162nd Avenue, in both the southbound and northbound directions, to accommodate bus 
passengers. Bus service is very infrequent and passengers can wait up to an hour for service. 

Ashland and Cherryland are low income communities, and many of its residents are transit
dependent. Because Ashland and Cherryland have a low auto-ownership rate, many residents 
must reply on public transportation to get to and from work. Currently, there are several 
sidewalk gaps along 164th Avenue between East 14th Street and Liberty Street. In order to 
access public transportation, residents must walk on uneven dirt paths, around parked vehicles, 
and/or walk in the street. The absence of sidewalks creates unsafe conditions and difficulty for 
residents to access public transit, forcing them to travel in work clothes through the dirt. The 
situation is even worse on rainy days when the dirt becomes mud. Additionally, the current 
conditions do not meet ADA requirements. 

Community representatives have requested sidewalks which will provide safe access to transit 
waiting areas. When completed, this project will fulfill this request. Additionally, by providing 
safe and improved access to AC transit, Ashland and Cherryland residents will benefit 
economically due to increased accessibility to regional jobs, job training, and employment 
centers throughout the Bay Area. 

Bus shelters are also needed to accommodate passengers along East 14th Street at 159th 
Avenue and 162nd Avenue in both the southbound and northbound directions. The bus 
shelters include benches and provide relief for older adults. Bus shelters also protect 
passengers from extreme weather conditions, such as rain and hot sunny days. The bus 
shelters will be equipped with solar lights to enhance public safety. The bus shelters are 
expected to promote ridership at the designated locations. 




